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RECIPROCITY

Will the states fight back?

Payroll issues with multistate 
nonresident withholding
 Payroll tax compliance is one of the primary concerns expressed when 

addressing multistate withholding requirements on regular wages, 
supplemental wages
 - Should we report?

 - Should we withhold?

 - Where should we report?

 - How much to report?

 - How much to withhold?

 - When to report?

 - Timeliness of tax remittance to authorities

 - Who is legally liable – employer, employee, or both?

State income tax withholding
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Nexus

 The word “nexus” literally means “connection”.

 Does your business have nexus in the state in which the services are 
performed?

 Do you have office location or warehouse location in that state?

 Do you have employees traveling to that state to make a sale or perform a 
service call?

 Telecommuters.  
 Virginia Tax Commission ruled that one person working from home as a 

telecommuter created nexus in Virginia.

Rule of Thumb to Three Rules

 The default rule is to withhold in the state in which the services are 
performed.
 This rule can be easily applied when the employee lives and works in the same 

state.

 However, when the employee lives in one state and works in another, the 
other 3 rules can come into play.
 1.  Withholding for both states.  This requires the employee to file two personal tax 

returns.  Most states give credit for taxes paid to another state.

 2.  State rules of reciprocity can come into play.

 3.  Resident/nonresident taxation policies must be examined.

General withholding 
exceptions/qualifiers

 — Reciprocity:
 - Work state/resident state agreements

 - Specific filing requirements

 — Exemption certificates:
 - Many states allow for allocation of source income based on past history and 

future expectations.

 - Must obtain and retain certificates
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What is reciprocity?

 A reciprocal agreement allows residents of one state to request exemption 
from tax withholding in another (reciprocal) state.

 For example, Virginia and Pennsylvania have a reciprocal agreement, also 
called reciprocity. This means that a Virginia resident who works in 
Pennsylvania can ask their employer to stop withholding Pennsylvania 
taxes, saving them the trouble (and expense!) of having to file a PA return 
in addition to their VA return.

 The reverse would also be true; that is, a Pennsylvania resident who works in 
Virginia can elect to have their employer stop withholding for Virginia, 
which means they’d only have to file a state return for Pennsylvania.

States with reciprocity agreements

What is withholding de minimis?

 In terms of State income tax, de minimis refers to the point at which 
withholdings should be initiated for a nonresident working in a state which 
taxes personal income.

 Not all U.S. states levy income taxes, and there’s little consistency among 
nonresident de minimis standards for those that do.

 Some states base de minimis on the number of days worked (although the 
definition of what counts as a workday has been controversial), others on 
the dollars earned or a percentage of total income derived from work in 
the state, still others using a combination of methods.
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Non-resident withholding de minimis 
jurisdictions

Some common internal tracking

 — Time and attendance application

 — Third party travel provider

 — Travel reimbursements (AP system)

 — What about your payroll system?

State withholding audits

 — What might they ask for?
 - Review of company expense reimbursement and travel policy

 - Review of payroll manual for company policy on taxation of mobile workforce

 - Review of payroll manual for company policy on taxation and reporting of stock and

 equity compensation

 - Review of employee expense records – specifically hotel and flight reimbursements

 - Review of any publicly available information as to major projects/events taking

place in the state

 - Review of executive calendars

 - Review of corporate jet logs/itineraries

 - Review of stock grant, vest, and exercise data relating to mobile workforce
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State withholding audit activity 
(samples)
 — New York

 - Aggressive enforcement for almost a decade

 - Potential significant assessments especially on allocation of equity compensation

 — California
 - Aggressive since the mid-90s

 - San Francisco Payroll Expense Tax 

 - New initiative for auditor hiring/training

 — Minnesota – Canceled WI reciprocity (effective: January 1, 2010)
 — Connecticut

 - Enacted New York’s de minimis regulations as their own

 - Uptick in Connecticut audits

 — Increase in audit activity in states that border a state with no personal income taxes
 - Massachusetts, Florida, etc.

Multistate withholding risks and control 
obstacles

 Potential risk associated with noncompliance
 - Audit risk

 - Public relations

 - Tax principal/penalty/interest assessments

 Barriers to compliance
 - Time and expense system limitations

 - Third-party vendors unable to comply

 - Corporate culture

 - Employee impact

 - Employers cannot track employee movement on a daily basis

 - Inconsistent policies and procedures for monitoring a mobile workforce

Taking action

 Identify stakeholders and discuss concerns

 Identify and quantify exposure

 Define plan to address
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Potential next steps
 How to filter?

 All employees versus Business Travelers versus Business Travelers with potential exposure
 Evaluation/assessment

 - Identify states/countries and employees likely to have material mobile activity
 - Identify records/sources that provide indicators of activity

 Compliance policy design
 - Determine processes
 - Methodology of data capture (travel records, employee data entry, etc.)
 - Real-time compliance
 - Communication and training to/for employees
 - Internal audit procedures

 Practical issues/concerns
 - Phased roll-outs
 - IT/technology/security issues
 - Deployment timeframes

 Legislative outlook (U.S.) – unclear

Legislation introduced….SLOWLY
 H.R. 1393, Mobile Workforce State Income Tax Simplification Act of 2017-2018

 Through 7 sessions of Congress, the House has passed the Mobile Workforce Bill 3 
times.

 So far the Senate has refused to hold a hearing on the bill’s merits.

 S. 604, Mobile Workforce State Income Tax Simplification Act of 2019.
 Senator from New York is the strongest opponent

 He states New York will lose millions of dollars in ta revenues

 Statutory framework
 - No state personal income tax on

 “Wages or other remuneration,” earned by

 “Employee” performing “employment duties,” except by:
 - Employee’s state of residence, or

 - State in which employee is “present” for more than 30 days

 No state withholding or reporting rules apply unless taxable
 If taxable, rules apply as of commencement of employment duties

Survey results of employers asked:
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Another question:

Summary

 Are you ready?

 Do you currently comply with multi-state taxation?

 Will you be ready for an audit?

Thank you for your attendance!
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